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Item 3 of the provisional agenda*

Consideration of procedures and institutional mechanisms for
deter mining non-compliance with the provisions of the Convention
and for the treatment of Partiesfound to bein non-compliance

Views and proposals on procedures and institutional mechanisms
on non-compliance submitted by Gover nments and relevant
organizations

Note by the secretariat

1. At itsfirst meeting, the Conference of the Parties, in its decision SC-1/14, invited all
Governments, both Parties and non-Parties, and relevant organizations to submit to the Secretariat their
views and proposals on procedures and institutional mechanisms on non-compliance. It also requested
the Secretariat to prepare for submission to the open-ended ad hoc working group on non-compliance a
compilation of the views and proposals submitted to it.

2. As of 20 December 2005, the Secretariat had received submissions from the following Parties to
the Convention: Canada, European Community, India, Japan, Mexico, New Zealand, Norway, Republic
of Moldova and Switzerland. Submissions were also received from one observer, the Center for
International Environmental Law. In accordance with decision SC-1/14, the Secretariat has compiled
the submissionsit has received in the annex to the present note. The submissions are presented as
received by the Secretariat, without editing.

* UNEP/POPS/OEWG-NC.1/1.
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For reasons of economy, this document is printed in a limited number. Delegates are kindly requested to bring their copies to
meetings and not to request additional copies.
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Annex

I. Submissions received from Parties
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Canada

Canada’s views and proposals on procedures and institutional mechanisms
on non-compliance under Article 17 of the Convention

Introduction

Canada fully supports efforts to develop as early as possible procedures and mechanisms to effectrvely promote
compliance and assist Parties 1n meeting their obligations under the Stockholm Convention.

Canada 1s pleased to follow-up on decision SC-1/14 which mvites Governments to submit to the secretaniat their
views and proposals on procedures and mstitutional mechamisms as early as possible, but no later than 15
November 2005.

General comments

Canada fully supports the collective obligations set out under Article 17 of the Stockholm Convention which
provides that:

The Conference of the Parties shall, as soon as pracricable, develop and approve procedures and
institutional mechanisms for determining non-compliance with provisiens of this Convention and for the
ireatment af Parties found to be in non-compliance.

Canada believes that the convening of an open-ended ad hoc working group to consider procedures and
stitutional mechanisms on non-compliance under Article 17 1s very timely.

Canada has had the opportunity to offer initial views in the past which may be found in the Secretariat’s
compilation in document UNEP/POPS/INC 7/INF/8 of 25 February 2003. Without repeating all the details that
were then mentioned, suffice it to reproduce some of the highlights of Canada’s views on this important matter:

*  The Stockholm Convention 1s an extremely important treaty for Canada, given the impact of long-
range transport of air pollutants, particularly in Canada’s Arctic;

*  An effective compliance mechanism is needed as soon as possible to ensure that the objectives of the
Convention are pursued at all tumes:

*  An effective compliance mechanism is also a means to avoid environmental harm and disputes, and 1s
crtical to the evaluation of the Convention’s effectiveness:

+ Treatment of Parties not in compliance should take into account a Party’s lack of capacity or other
relevant reasons for the situation of non-compliance i order to promote a quick return to full
compliance;

The Conference of the Parties should have the final authority over compliance matters;
The Compliance Committee should have a limited number of members nominated by Parties for their
qualifications in compliance matters in the POPs context;

¢ Meetings of the Compliance Commuittee should generally be closed while 1ts recommendations should
be made public — simuilarly, all COP decisions on compliance matters should be made public;

+ Canada supports procedures bemg invoked by one party about 1ts own compliance, by one party
regarding the compliance of another party, and is open to consider other invocation/triggers such as
the secretaniat, other commuttees or COP referrals;
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* Canada supports measures that would help promote compliance, such as advice and assistance
measures, and 1s prepared to discuss and consider additional measures, consistent with mternational
law, which could help achieve the further promotion of compliance with the Stockholm Convention:

* Recently elaborated compliance mechanisms, or those cumrently in the process of elaboration, such as
under the Basel Convention and the PIC Convention may provide significant contributions to the
establishment of a compliance mechamism under the Stockholm Convention, as well as other
precedents in the field.
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Proposed text by Canada

Establishment of a compliance committee

1 A compliance committee (heremafter referred to as the “Commuittee™) 1s hereby established.
Members
2 The Commuitiee shall consist of 10 members. Members shall be nonunated by Parties and elected by the

Conference of the Parties. In electing members, due consideration shall be given to the principle of equitable
geographical representation of the regional groups of the United Nations.

3 Members shall have expertise and specific qualifications in the subject matter coverad by the Convention.
They shall serve objectively and in the best interests of the Convention.

Election of members

4 At the meeting at which the present decision 1s adopted, the Conference of the Parties shall elect half the
members for one term and half the members for two terms. The Conference of the Parties shall, at each ordinary
meeting thereafter, elect for two full terms new members to replace those members whose period of office has
expired or 15 about to expire. Members shall not serve for more than two consecufive terms. For the purpose of
the present decision, “term” shall mean the period that begins at the end of one ordinary meeting of the
Conference of the Parties and ends at the end of the next ordinary meeting of the Conference of the Parties.

3 If a member of the Committee resigns or 1s otherwise unable to complete his or her term of office or to
perform his or her functions, the Party who nominated that member shall nominate an alternate to serve for the
remainder of the term.

Officers

6. The Committes shall elect its own Chair and a rapporteur, on a rotating basis between developed and
developing countries, in accordance with rule 30 of the rules of procedure of the Conference of the Parties.

Meetings

T The Commuitiee shall hold meetings as necessary and wherever possible m conjunction with meetings of
the Conference of the Parties or other Convention bodies.

g Subject to paragraph 9 below, the mestings of the Committee shall be closed to the public unless the
Committee and the Party whose compliance is in question agree otherwise.

9. Where a submission is made with respect to the possible non-compliance of a Party, that Party shall be
invited to participate in the consideration of the submission by the Committee. Such a Party, however, may not
take part 1 the elaboration and adoption of a recommendation or conclusion of the Comumnittee.

10. The Commuttee shall make every effort to reach agreement on all matters of substance bv consensus.
Where this 1s not possible the report shall reflect the views of all the Commuttee members. If all efforts to reach
consensus have been exhausted and no agreement has been reached. any decision shall, as a last resort be taken by
a two-thirds majority of the members present and voting or by six members, whichever 1s greater.

11 Submissions may be made in writing, through the secretariat where subparagraphs (a) and (b) applies. by:

(a) A Party which believes that, despite 1ts best endeavours, 1t 15, or will be, unable to comply with 1ts
obligations under the Convention. Such a submuission should mclude details as to which specific obligations are
concerned and an assessment of the reason why the Partv may be unable to meet those obligations. Where
possible, substantiating mformation, or advice as to where such substantiating information may be found, may be
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provided. The submuassion may include suggestions for solutions which the Party considers may be most
appropriate to its particular needs:

(b) A Party that has concerns about an alleged failure to comply with the Convention’s obligations by another
Party. A Party mtending to make a submission under this subparagraph should before so doing undertake
consultations with the Party whose compliance 15 i question. The subnussion should mclude details as to which
specific obligations are concerned, and information substantiating the submission.

12. The secretariat shall forward submissions made under subparagraph 11 (a) above, within two weeks of
recerving such submissions, to the members of the Committes for consideration at the Commuttee’s next meeting.

13. The secretanat shall, withun two weeks of 1ts recerving any subnussion made under subparagraph 11 (b)
above, send a copy to the Party whose compliance with the Convention is in question and to the members of the
Commuttes for consideration at the Comuuitee’s next meeting.

14. The Secretariat, if. while acting pursuant to its functions under the Convention, becomes aware of possible
difficulties by a Party m complying with 1ts obligations to submuit national implementation plans and reports under
Articles 7 and 13, respectivelv, of the Convention, it may request the Party concerned to furnish necessary
information about the matter. If there 1s no response from the Party concerned within three months or such longer
period as the circumstances of the matter may require or the matter is not resolved through administrative action
or through diplomatic contacts, the Secretaniat shall report to the Parties pursuant to article 20 of the Convention,
and shall inform the members of the Committee which shall consider the matter at the Committee’s next meeting.

15. Parties whose compliance 15 in question may present responses or comments at every step of the
proceedings described in the present decision.

16.  Without prejudice to paragraph 15 above, additional nformation, provided by a Party whose compliance 1s
in question in response to a submission, should be forwarded to the secretariat within three months of the date of
receipt of the submission by that Party, unless the Party requests an extension of no more than three months with a
reasonable justification. Such information shall be immediately transmitted to the members of the Commuttee for
consideration at the Commuttee’s next meeting. Where a submission has been made pursuant to subparagraph 11
(b) above, the information shall be forwarded by the secretariat to the Party that made the subnussion.

17. The Committes may decide not to proceed with submissions which 1t considers to be:

(a) De munmmis;

(b) Manifestly ill-founded.

Facilitation

18. The Commuttee shall consider any submission made to 1t in accordance with paragraph 11 or any matter

referred to 1t in accordance with paragraph 14 above with a view to establishing the facts and the root causes of
the matter of concem, and to assisting in 1ts resolution. To that end, the Commutiee mav provide a Party wath:

(a) Advice;
(b) Non-binding recommendations:

(c) Any further information required to assist the Party in developing a compliance plan. including timelines
and targets.

Additional measures

19, If after undertaking the facilitation procedure set forth in paragraph 18 above and taking info account the
cause, type, degree and frequency of compliance difficulties, including financial and techmical capacities of the
Parties whose compliance is in question. the Committee considers it necessary to pursus further measures to
address a Party’s compliance problems, 1t may recommend to the Conference of the Parties that 1t consider
appropnate measures, to be taken in accordance with international law, to attain compliance, ncluding:
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(a) Further support under the Convention for the Party concerned, including facilitation, as appropriate, of
access to financial resources, technical assistance and capacity-building;

(b) Providing advice regarding future compliance in order to help Parties to implement the provisions of the
Convention and to promote cooperation between all Parties;

(c) Issuing a statement of concern regarding possible future non-compliance;

(d) Issuing a caution;

Handling of informarion

21 As regards paragraph 11 submissions or paragraph 14 martters, the Committee may only recerve
mformation:

(a) Subnutted by the secretaniat from Parties pursuant to paragraphs 11, 15, and 16;

(b) Obtained by the secretanat from Parties while acting pursuant to its functions under the Convention; and
(c) With the consent of the Party concerned., as requested by the Committee from any other source.

22 In carrying out 1ts functions, the Committes may:

(a) Request further information from all Parties, through the secretanat. on 1ssues of general compliance

under 1ts consideration;
(b) Consult with other bodies of the Convention;

(c) Request further mformation from any sources and draw upon outside expertise, as 1t considers necessary
and appropriate, either with the consent of the Party concerned or as directed by the Conference of the Pariies;

(d) Undertake, with the agreement of any Party. information gathering i its territory for the purpose of
fulfilling the functions of the Convention;

(e) Consult with the secretariat and draw upon its expertise and knowledge base, and request through the
secretariat information, where appropriate in the form of a report, on matters under the Committee’s
consideration: and

() Review any national reports of Parties required or encouraged by a decision by the Conference of the
Parties.
23 Subject to article 9 of the Convention, the Committee, any Party and any person involved in the

deliberations of the Committee shall protect the confidentiality of information recerved m confidence.
Moniroring

24 The Compliance Commuttee should montor the consequences of action taken in pursuance of paragraphs
18 or 19 above.

General compliance issues

23 The Compliance Committes may examine systemic 1ssues of general compliance of interest to all Parties
where:

(a) The Conference of the Parties so requests;

(b) The Committee, on the basis of information obtained by the secretariat. while acting pursuant to its

functions under the convention, from Parties and submitted to the Committee by the secretariat. decides that there
is a need for an issue of general non-compliance to be examined and for a report on 1t to be made to the
Conference of the Parties.
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Reports to the Conference of the Parties

26. The Commuttee shall submuat a report to each ordinary meeting of the Conference of the Parties reflecting:

(a) The work that the Committee has undertaken;
(b) The conclusions or recommendations of the Committes;
(c) The future programme of work of the Conumittee, mcludmg the schedule of expected meetings which 1t

considers necessary for the fulfilment of its programme of worlk, for the consideration and approval of the
Conference of the Parties.

Orther subsidiary bodies

27 Where the activities of the Committee with respect to particular issues overlap with the responsibilities of
another Stockholm Convention body, the Conference of the Parties may direct the Commuittee to consult with that

body.
Other multilateral environmental agreements

28. Where there 15 an overlap with obligations and responsibilities under other multilateral environmental
agreements, the Conference of the Parties may request the Commuttee to communicate and exchange expenience
with similar types of committees of those other agreements and to report to the Conference of the Parties.

Review of the compliance mechanism

29 The Conference of the Parties shall regularly review the implementation of the procedures and
mechanisms set forth m the present decision.

Relationship with settlement af disputes
30. These procedures and mechamisms shall be without prejudice to article 18 of the Convention.
Rules of Procedures

3l The Committee shall develop and submit its rules of procedures to the Conference of the Parties serving as
the meeting of the Parties for its consideration and approval.
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European Community

Zone 4/F2 Ashdown House
123 Victoria Street

London SW1E 6DE
o eira

Department for Environment
Food and Rural Affairs

Secretariat of the Stockholm Convention on POPs

International Environment House

11-13 chemin des Anemones

CH-1219 Chatelaine

Geneva, Switzerland Date: 15 November 2005

Via email:
ssc{ffpops.imnt

Stockholm Convention on Persistent Organic Pollutants: Non-compliance

Dear John

With regards to vour letter dated 16 September 1n which you mvited Parties to submit views and
proposals on procedures and institutional mechanisms on non-compliance.

I have the pleasure of submitting comments on behalf of the European Community and its 25 Member
States as an attachment to this letter.

Vouss futidly
(lwthn

Colin Church
Deputy Director, Climate, Energy and Environmental Risk Directorate

Fax +44 (0)20 7082 8092
Email colin.church@defra.gsi. gov.uk
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European Union’s Submission on a Compliance Mechanism under the Stockholm Convention

Introduction
1.

The European Union welcomes the invitation in Decision SC-1/14 of the first meeting of the
Conference of the Parties to submit views and proposals on non-compliance under Article 17 of
the Stockholm Convention.

This note builds upon previous EU views submitted 1n 2002 and found in the compilation of
subnussions prepared for INC 7 (see document UNEP/POPS/INC . 7/INE/S —
hitp://www.pops.int/documents/meetings/ine Vinf'en/7 mf 8.pdf ).

We have drawn upon the draft text provided in the EU s previous submission and developed it
further so that 1t provides a complete text for a compliance mechanism. Again, we have assumed
that the compliance mechanism under the Stockholm Convention would be established by a
decision of the Conference of the Parties, as is the case with most compliance mechamsms.

In developing a draft text, we have drawn on precedents and discussions in other Multilateral
Environmental Agreements and proposed a text that 1s tailored to the specific obligations and
nature of the Stockholm Convention. The rationale for the draft text 1s found m the EU’s previous
submission.

The EU would like to reiterate the importance of adopting a compliance mechanism as soon as
possible under the Stockholm Convention. The issue of compliance is critically important. Only
full mmplementation will ensure that the objectives of the Convention, to protect human health and
the environment from certain persistent organic pollutants, can be delivered on the ground.

An effective compliance procedure 1s the kev tool i ensuning that all Parties implement their
obligations under the Convention and so deliver the objectives of the Convention on the ground.
The primary goal of the compliance mechanism is to facilitate, promote and secure compliance
with the Convention’s obligations. The procedure should be non-adversarial and forward-locking:
allow for the early identification of challenges encountered by Parties and provide a framework to
resolve difficulties by formulating the most appropriate response. In particular, a compliance
mechanism will be able to provide advice and facilitate different tvpes of assistance to Parties,
especially Developing Country Parties. The compliance mechanism would complement and be
complemented by other provisions m the Convention, eg. technical assistance (Article 12),
financial mechanisms (Article 13), and implementation plans (Article 7). The provision of advice
and facilitation of assistance 1s critical i the early days of the Convention.

The sooner the compliance mechanism is operational the sooner 1t will te 1 a position to assist
Parties. Given that we are quickly approaching the & * Conference of the Parties, the EU sees no
reason to delay the adoption of a compliance mechanism further. The EU believes that the ad hoc
working group on compliance will allow an excellent opportunity to focus on compliance and
enable the Conference of the Parties to adopt a compliance mechanism at its & d meeting of the
Conference of the Parties.
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Compliance Mechanism under the Stockholm Convention

The Compliance Committee and its composition and tenure

A Compliance Committee, hereinafter referred to as the "Committee”, is hereby established.

The Commuttee shall consist of ten members. Members of the Commuttee shall be legal and
technical experts, drawn from a list of individuals nommated by Parties and elected by the
Conference of the Parties, who have expertise and specific qualification in the subject matter
under the Convention. Members shall serve m their personal capacity.

In appomnting members due consideration shall be grven to an equatable geographical distribution.

At the meeting at which this decision is adopted. the Conference of the Parties shall appoint five
of the members for one term. and five members for two terms. The Conference of the Parties
shall, at each ordmnary meeting thereafter, appomt for two full terms five new members to replace
those members whose peniod of office has expired, or is about to expire. Members shall not serve
for more than two consecutive terms. For the purpose of this decision, "term" means the period
that begins at the end of one ordinary meeting of the Conference of the Parties and ends at the
next ordinary meeting of the Conference of the Parties.

The Commuittee shall elect i1ts own Chairperson and any other officers it deems appropriate.

Meetings of the Compliance Committee

6.

8

The Committee shall hold meetings as necessary, at least once a vear. In determiming the dates of
the meetings, due consideration should be given to the meeting schedules of the Conference of
the Parties and other relevant bodies under the Convention.

The members of the Commuittee shall make every effort to reach agreement on all matters by
consensus. If all efforts to reach consensus have been exhausted and no agreement has been
reached, the decision shall as a last resort, be taken by a two-thirds majority vote of the members
present and voting. Decisions on matters of procedure shall be taken by a majority vote of the
members present and voting. If the question arises whether a matter 1s one of procedural or
substantive nature, the Chairperson shall rule on the question. An appeal against this ruling shall
be put to the vote immediatelv and the Chairperson's ruling shall stand unless overruled by a
majority of the members present and voting. If on matters other than elections a vote 1s equally
divided. a second vote shall be taken. If this vote 1s also equally divided, the proposal shall be
regarded as rejected.

Eight of the members of the Commuittee shall constitute a quorum.

Initiation of the procedures and procedural safeguards

9.

Submissions to the Committee may be made by:
a) A Party with respect to tself.

b) A Party with respect to another Party’s compliance,

11
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12

10.

11

13.

14.

16.

17.

c) The Secretanat, 1f, while acting pursuant to its functions vnder the Convention, it
becomes aware of possible difficulties for any Party in complying with its obligations
under the Convention, provided that the matter has not been resolved within 3 months by
consultation with the Party concerned. In such cases. the secretariat may also consider

mformation recerved from bodies or agencies, which have observer status i accordance
with Article 19(8).

In addition, the Committee may initiate a procedure, if during the course of its functions. 1t
becomes aware of possible difficulties for any Party in complying with its obligations under the
Convention.

Subject to paragraph 13 below, any submission shall be addressed 1n writing to the secretanat and
shall set out:

{a) The matter of concern;
(b) The relevant provisions of the Convention; and

(c) Information substantiating the matter of concem.

The secretariat shall forward all submuissions within two weeks upon their receipt to the
Committee. In cases of submissions other than by a Party with respect to its own compliance, the
secretariat shall send within two weeks upon their receipt a copy to the Party whose compliance is
11 question.

A submission made by the secretariat, in accordance with paragraph 9(c) above, shall set out the
mformation requared i paragraph 11 above and shall be sent directly to the Commuttee and the
Party whose compliance is in question in accordance with paragraph 12 above.

The Party whose compliance is in question may comment on the submission within three months

upon 1ts receipt. unless the circumstances of a particular case require an extended period of time,
but in any event not later than six months. The Party shall send such comments to the secretariat,

which shall mmediately forward it to the Commuttes for its consideration.

. A Party whose compliance 1s 1 question shall be entitled to participate i the discussions of the

Committee with respect to the 1ssues raised. For this purpose the Commuttee shall mvite such a
Party to participate m the discussions no later than eight weeks beforehand. Only the members of
the Commuttee may participate i the elaboration and adoption of a recomunendation or decision
of the Commuttee.

The Commuttee shall consider any submussion made to 1t. as well as any other relevant
mformation, with a view to determining the facts and possible causes of the matter of concern and
the resolution of 1t. The Committee may request further mformation from the party concerned and

draw on relevant expertise.

The Committee shall reject submissions which 1t considers are:
(a) De munmus; or

(b} Manifestly ill-founded.
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18. The Committee shall share its draft conclusions and recommendations with the Party concerned

for consideration and an opportunity to comment within three months upon receipt of the draft by
the Party concerned. Any such comments may be included in the report of the Committes.

Measures regarding non-compliance
19. The Committee may take one or more of the following measures. taking into account the cause,
type. degree and frequency of compliance difficulties, m order to bring the Party concerned back
mto compliance as quickly as possible, mcludmng:

a)
b)

c)

Provision of advice,

Facilitation of technical and financial assistance,

Requesting the Party concerned to develop a compliance action plan. including targets
and timelines and submission of progress reports within a time frame to be agreed upon
by the Comunittee and the Party concerned.

Pursuant to paragraph 19(c) above, reporting to the Conference of the Parties on efforts
made by the Party concemed to retum to complhiance and mamtamn thus as an agenda item
of the Committee until adequately resolved,

Recommendmg a non-compliant Party to take steps to remedy the non-compliant
sttuation, such as safe disposal at the expense of the non-compliant Party or re-import/re-
export of the chemical, and

Formal statement of concern regarding possible future non-compliance.

20. The Committee may also recommend to the Conference of the Parties one or more of the

following measures, taking into account the cause, type, degree and frequency of compliance

difficulties. 1 order to bring the Party concemed back mto compliance as quickly as possible, and
which shall be 1n accordance with international law, mcluding:

a)

b)

Provision of further advice and facilitation of technical and financial assistance, where
appropriate,

Declaration of non-compliance,

[ssuing a caution,

Requesting the Executive Secretary to publish cases of non-compliance on the Stockholm
Convention website, and

In cases of willful or persistent non-compliance, suspending rights and privileges under
the Convention

21. The Compliance Comnuttee should momtor the consequences of action taken i pursuance of
paragraphs 19 and 20 above.

General issues of compliance

22 The Committee may furthermore examine general 1ssues of compliance where:

a)
b)

<)

Secretariat

The Conference of the Parties so requests,

The Committes decides there 1s a need for an examination and report to the Conference
of the Parties, or

The Secretariat on the basis of Parties reports or other information received so suggests.

13
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23. The secretanat referred to 1 Article 20 of the Convention shall be the secretanat of the
Commuittee.

Repart on the Activities of the Committee
24, The Commuttee shall report to each ordinarv meeting of the Conference of the Parties, reflecting:
a) The work that the Commnuttee has undertaken,
b) The conclusions or recommendations of the Commuttee,
¢) The future programme of work of the Commuttee, including the schedule of expected
meetings which it considers necessary for the fulfilment of its programme of work.

Relationship with othe r provisions of the Convention and other bodies
25. Where the activities of the Commutiee with respect to pariicular 1ssues overlap with the
responsibilities of another Stockholm Convention body, the Committee may directly or at the
request of the Conference of the Parties consult with that body.

26. Where there 15 a clear and direct relationship with other multilateral environmental agreements,
the Commuttes may comumunicate and exchange expenience with smmular tvpes of committees of
those other agreements and report to the Conference of the Parties.

Relationship with Settlement of Disputes

27. This mechanism shall be without prejudice to the provisions of Article 18 of the Convention on
settlement of disputes.

Monitoring and review
28. The Conference of the Parties shall regularly review the implementation and effectiveness of the
procedures and mechanisms set forth in the present decision

14
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A broad outline for an.[rnplement?ﬂon ano{ Compliance Committee, (ICC—EQPS)
is as under :- - o

Yo

. Objet}wes:-‘The%bjective of the mechanism should pe to assist Parties to
C mply‘fwith their obligations under the Stockholm' Convention and to. /
facilitate, promote, monitor and aim to secure the implementation ‘of and
compliance with the obligations under the Conventior.

g
£

2. Nature of the mechefrﬁlgm:a-The mechanism should be non-confrontational, o
transparent, cost-effective and- preventive -in nature, Should be simple, :
flexible, non-binding -end oriented towards helping ﬁa‘r’ﬁes to implement the /
: ) /#provisions of the pops Convention. It should particularly address the needs
“. of \developing countries and should be intended to promote cooperation.
between all Parties. - - v

-~ 3. (?Umpqsitioénd tenure :-An Implementation and Compliance Committee™  #
{ICCPOPS} for administrating this mechanism could be established and could -

v [ consist of 19 Members ( as suggested by India in PIC Negotiatibns) nominated _

by the Parties, and based on equitable geographical representation of the five /

regional groups ol}the United Nations, elected by the Conference of the

Parties. ) i ) - R

' l

; 4. Procedures - for submissions:- Submissions may be made to the :
implementation and Compliance Ccpnit_tee {ICCPOPS}by: R A
A . aa 1 . .
(@) A Party that decides that, despite its best efforts, it is or will
be unable to fully implement or compiy-with' its obligations ~ ~ |
under the Convention; c

4
- ! R - . ! - - ! .
- c N = - =
3 t ) ! -
- . SN , -
[ ] [ 1y
~ : 4 -
| ol B gRemefil gt v, 9580, weadme, S O, 9F Reil-1100 03 gEer gifteg 19 © 24361669

ﬂ?f# ﬁm!{ﬁmﬂ\'ﬂﬂ‘tﬂ' BHAWAN, '?/,G.U- COMPLEX, LODH! ROAD, NEW DELHI-110003 \A‘ra.l:silc ,'-jﬂlp:ffenvlnr_nic,in -
” f : S
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MO ' N waiawmqaawmm

\ , GOVERNMENT OF INDIA
MINISTRY OF ENVIRONMENT & FORESTS

i
- (b) Submlssmns made to the secretariat shall be fOFWEII’CI-g:LWIthln\ \.'
_ two weeks of its receipt, to the C-;Jmmlttee for consideration. '

- f

- B (=] The Party\hose compliance IS in questlon T ¥ present ‘ : /
responses and/or comments at every shep of the procée ngs

(d) \ Where a Party makes a\submlssmn it shall be mvrte to
participate in the consideration of the submission by “the
Committee. Such a Party, however; shall not take part in the .
glaboration and adoption ‘of the conclusions: or °

~—fecommendations by the Committee. Conclusions and =~~~

'f recommendations shall be shared with the Party concerfied for '

consideration and an opportunity to comment. Any such e~

‘comments shall be forwarded with the report of the Committee

to the Conference of the Parties. ( :: <

5. Deliberations of the Meetings:- The proceedlngs and information Submltted JE (
and considered during meetings dealing with specific submissions relating to’
- the compliance of an mdwldual Party §hal not be open to other Parties or the
public, unless the. Committee and the - Pérty whose compliance is in questaen

agree toits dlssemlrfatlon _ ;- . Vi \

\ ji anlltatlon procedure :-The Commrctee shall consider any submlssmh )

- made to it with a view to determining the facl:s and root causes of the matter .
~ of concern anél assist in its resolution ,Aagart of this process, the"Committee o

may provide a Party, after consultation with that Party, with advice, non- !

- binding recommendahons .and information relahng to, Inter alia; _ J
(a) Establishing and/orﬁstrengthenmg |ts domestic regulatory - i
reglmes, ‘ :

r
I {

- (b) Pow ble assistance to the countrnes :n-:ludmg access to financial,
and technical support including technology transfer and
capacity-building;
(c), Elaborating, in consultation with the Party or Parties faced with
the compliance problems, voluntary compliance action plans, <
and help rewew their lmplementation ' - N

. e - e _ X - T\'- -
7. < o /!

. . -
atel & mfeardfrl  wofewm wem, 0.9, méﬂ il T, 7% fEwl-1100 03 ¥on gRm g )1 © 24361669
orF & egAEwiit PARVAVARAN BHAWAN, ycuume;. LODHI ROAD, NEW DELHI-110003 website : htip/lenvior.mic.in

4 !
i
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B . ._ . o . . ) . ‘,-'
- 7 ' AR T
' / GOVERNMENT OF INDIA

? Recommendation to the Conference of tne Parne%"“lim%aﬁtsmmﬂ c’le NT & FOBESTS
advice  on comphan;e difficulties, as we.ll as the need for stre thenlng
capauty of the Party Wwould be decnciedf by the Conference of-the Parti

N\ f
.8. General review:-The Committee shall, as directed by the Conference of

Parties; review general rssues of compllance and mplementatmn under the

Convention, " : ! . !

L

0. Consultation and mformatron - In f:arry]ng out its ..functidne; -th%e o

-Committee may, |nter alia _ S i L

/ \ (a) Request. furthﬁ’r mformatlon from all bartles through the secretarlat

' /. on general issues of compliance ancl implementation under its
{ { consideration;

: (b) Consult with other bodies of the Conven\ﬁon i u
T (c) Consult with the segretariat and tlraw ooon g expenence and
knowledge - .
o T (d) Rewew the natlona! reports of Parties o _ A
. 10 Reporting: -The Commlttee shall report to the - meetlng of“the Conference i (
of the Parties of its actwrt]es or any matters connected. y ' -
_ e ,
. 11. Decision-making :-The Committee shall- make every effort to reach

agreement on aI] matters of substance by consensus
Ay

12, Gonfdentrailty -The . Commrttee, and Part\,r or. others mvolved in its
clellb,emnons shalkrotect the confdentrahty of information recéived.

A . . :

It needs to be mentioned that implementation of the Convention
and compliance by developing countries Is contingent on the provision of -
adequ te financial resources under a credible financial mechanism. India
is also bf the view that new and additional financial resources should be
made availa ble for deve opln\g countrles under the Convention. :

) : b f’h ) \,} !
4 . I. I h & %-ﬁ‘" .
_ " (Dr.Indrani Chandrasekharan)
s

I-.. ) ' n .r )

orel & Eleanell!  wteen s, Wohel. wicden, o0@ @, 7 Reof-1100 03 ga 9fiar 5w Wi : 24361669
aer & /@wﬁu PARYAVARAN BHAWAN, C.G.0. COMPLEX. LODH| ROAD, NEW PELHI-110003 website : hiip/ienvior.nic.in

2 “

18



UNEP/POPS/OEWG-NC.VINF/1

From: unknown Page: 1/4 Date: 15M11/2005 181518

chemin des Fines 3, o
PO Box 337, 1211 Geneve 19, Suisse Permanent Mission
TEL: +41 (0)22 717 31 11
FAX: +41 ()22 7538 38 11

FAX

the Secretariat of

of Japan in Geneva

To: Faxc 022 797 34 60
the POPs Convention
M OKUYAMA Tel: +41 (0)22 717 3351
From ; i Fax: +41 (0)22 717 3720
First Seorstary E-mail:masays.okuyama@ge-japan.ch
Date : 15 November 2005 Pages: _-’-ﬁ Including this

Subject : JAPAN: comments on the compliance mechanism

Dear S]’.i'!Madame,

] bave the pleasure to submit you, upen instructions from my authorities,
Japanese commenis on the compliance mechanism of the POPs Convention, according
to paragraph 2 of the decision 8C-1/14 on Non-compliance.

If you have any question, please feel free to contact me.

Sineerely yours,

# oo fa N

Masaya OKUYAMA
First Secretary,
The Permanent mission of Japan in Gepeva
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From: unknown Page: 2/4 Date: 15/11/2005 18:15:19

Japanese comments on the Compliance Mechanism of the POPs Convention

1,0Objectives and nature of the mechanism
(1) The objective of the mechanism should be to assist Parties to comply with their

obligations under the Convention.
(2) The mechanism should be non-confrontational, effective and preventive in nature
and be intended to promote cooperation among all Parties.

2. Members of the Compliance Committee
The number of experts

=>around 10 to 15

(Reason) In order to effectively tackle issues, it would be better to have a small
number of experts in the Commitiee,

3. Procedures
(1) Trigger
(i) Only the Party that concludes that it is or will be unable to fully fmplement or
comply with its obligation under the Comvention should have the right to make
submissions 1o the Commirtee.

(i1) Party to Party rigger
=F>0ppose

(Reason) Basically, “Party to Party trigger” is not appropriate in the light of the
nature of the compliance mechanism. However, in case “Party to Party trigger”
becomes acceptable, only a Party that is directly affected by a failure to comply with
the Convention's obligations by another Party with which it_is directly involved
under the Convention should be allowed to make submissions to the Committes.
Before such a Party makes a submission of the case of non-compliance to the
Committee, it should inform the Party whose compliance is in question, and
undertake consultation with the Party whose compliance in question to reselve the
matier through consultation.

(iii) Secretariat Trigger
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From: unknown Fage: 3/4 Date: 121174000 1815019

='>DPPO se

(reason)The function of the Secretariat is expected to be neutral and its mandate
should be restricted to those mandated by the Convention.

(2) Open/closeness to other Parties/to the public

=» Meetings dealing with specific submissions relating to the compliance of an
individual Party should be closed both to other Parties and to the public unless the
Committee and the Party whose compliance is in question agree otherwise.

(Reason) The case of non-compliance might not be appropriate to be openly discussed
at the presence of other Parties nor at the presence of the public, since cases are usually
delicate in their nature, linked with domestic matters. Furthermore, the presence of the
public such as NGOs could prevent the Party whose compliance is in question from
confessing the real background and reasops of the non-compliance.

(3)Decision making
=>Consensus is required.

{Reason) The aim of compliance mechanism is expected to be non-punitive but to
encourage a Party to comply with its obligations under the Convention. To maintain this
nature, the Committee should make every effort to teach apgreement on all matters by
COnSensus.

4. The measures to_be taken in order to make the Party whoge compliance is in
question comply with the Convention

=>The Committee is expected to advice or recommend a Party which does not comply
with the Convention, The Committee should provide the Party after coordination with
that Party, with advice, information and support to facilitate the implementation of and
compliance with the obligations under the Convention. Further measures such as issuing
statement on the determination of npon-compliance or suspending rights and privileges
under the Convention are not acceptable. -

(Reasons) The aim of compliance mechanism is expected to be non-punitive nor to be
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From: unknown Page: 4/4 Date: 15/11/2005 18:15:20

judicial but to encourage the Party to comply with its obligations under the Convention.
To maintain this nature, the measures which the Party should take are to be decided by
the COP. The compliance mechanism should not give any additional obligations 1o the
Partics.

5. Confidentiality
The Committee, any Party or others involved in its deliberations have to protect the
confidentiality of information received in confidence.

(end)
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Misi'8 PERMANENTE DE MEXICO

OGE05469

La Mision Permanente de México ante la Oficina de las Naciones Unidas
y ofras Organizaciones Internacionales con sede en-Ginebra saluda muy atentamente
a la Secretaria det Convenio de Estocolmo sobre Contaminantes Organicos
Persistentes (POPs) y tiene el honor de enviarle en anexo los comentarios elaborados
por la Secretaria de Medio Ambiente y Recursos Naturales, sobre procedimientos y
" mecanismos institucionales sobre no cumplimiento en apego a la Decision SC-1/14 de
la Primera Conferencia de las Partes del Convenio de Estocolmo, que se celebrd en
Punta del Este, Uruguay, del 2 al 6 de mayo de 2005,

% La Mision Permanente de México ante la Oficina de las Naciones Unidas
y otras Organizaciones Internacionales con sede en Ginebra aprovecha la oportunidad
para reiterar a la Secretaria del Convenio de Estocolmo sobre Contaminantes
Organicos Persistentes las seguridades de su mas alta y distinguida consideracion.

INTERNACIONALES O
SEDE EM GIMEBR:
i 2INEEBRA, SU
A la Secretaria del Convenio de Estocolmo

sobre Contaminantes Orgdnicos Persistentés, T =
Liagif £ pmin s Am
Ginebra. iR R L A R
Lste Flonawed AR \eaXT
ip .\:!;'I .-‘1.} .‘l r!- !-i'{-" £ LLTT TSRS & - T LFMPTTSrPY -
| Foi 2o e T TS
L e o e s s s
[_..: .................. |
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México

Comentarios de la Secretaria de Medio Ambiente y Recursos Naturales
(SEMARNAT) sobre procedimientos y mecanismos institucionales sobre no

cumplimiento en apego a la decision SC-1/14 de la Primera Conferencia de las

Partes del Convenio de Estocolmo sobre Contaminantes Organicos
Persistentes.

Considerando que el Articulo 17 del Convenio establece que la Conferencia de
las Partes, elaborara y aprobara, procedimientos y mecanismos institucionales
para determinar el incumplimiento de las disposiciones de dicho instrumento y
el tratamiento que haya de darse a las Partes que no hayan cumplido dichas
disposiciones, se estima que pueden tomarse como referencia el mecanismo
para promover la implementacion y el cumplimiento del Convenio de Basilea
sobre el control de los movimientos transfronterizos de los desechos peligrosos
y su eliminacion, asi como los relativos a la Convencion de 1980 sobre ciertas
armas convencionales, asi como los relativos al Comité de Cumplimiento bajo el
Protocolo de Cartagena y el Comité de Implementacion del Protocolo de
Montreal.

Se considera gue el objeto del régimen, en concordancia con el Articulo 17,
debe ser promover la implementacion y el cumplimiento de las disposiciones del
E:onvenio de Estocolmo, por lo tanto, también sera el determinar el nivel de
cumplimiento e incumplimiento de las disposiciones de dicho instrumento y el
tratamiento que haya de darse a las Partes que no hayan cumplido dichas
disposiciones.

De manera complementaria se debera considerar la cooperacion entre las
Partes y establecer un mecanismo de facilitacion de aquellos que se enfrentan
a dificultades en lograr el pleno cumplimiento, particularmente en los paises en
desarrollo y con economias en transicion.

La naturaleza del mecanismo debera contribuir al cumplimiento y operar los
procedimientos y mecanismos de cumplimiento sin perjuicio de aquellos
relativos a la de solucién de controversias.

Se debera pugnar por un mecanismo répido, equitativo y transparente, que
analice caso por caso, y en su caso, aplicar el principio de derecho internacional
de "responsabilidad comun pero diferenciada”.

Se recomienda proponer el establecimientoc de un Comité Permanente de
Cumplimiento, constituide por un nimero limitado de expertos juridicos vy
técnicos. Seria recomendable que el Comité tuviera un equilibrio regional en la
designacion de los expertos, guienes deberian de actuar en nombre propio, de
forma que el Comité sea un drgano de expertos independientes, designados por
las Partes conforme a la representacion regional.
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El Comité deberia asumir la responsabilidad de examinar y promover el
cumplimiento de las disposiciones del Convenio y atienda a casos concretos de
incumplimiento con miras a proporcionar asesoramiento a la Parte en cuestion o
de preseniar recomendaciones sometidas a la consideracion de la Conferencia
de las Partes. .

Dentro de sus funciones deberia ser el asesorar y presentar recomendaciones
a la Conferencia de las Partes y a la Parte cuyo incumplimiento esta en revision,
sabre la interpretacion y aplicacién del Convenio y sobre medidas que hayan de
adoptarse.

Deberian ser las Partes quienes activen el mecanismo de cumplimiento, dada la
responsabilidad al respecto.

Por ultimo, se recomienda proponer medidas de colaboracién y apoyo para las
Partes, y en caso de reincidencia aplicar de manera progresiva otro tipo de
medidas, dependiendec del caso particular.
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New Zealand

COMPLIANCE and NON COMPLIANCE

New Zealand’s general approach on Compliance under multilateral Environment Agreements (MEAs)
can best be summed as follows:

. The need for a compliance mechamism 1s not automatically assumed m a Mululateral
Environment Agreement unless and until compliance issues have been identified. The prionty 1s
to get the Convention operational and the architecture set in place.

. Any compliance mechanism should not necessarily need to be legally binding.

. New Zealand’s view 1s that non-compliance relates to lack of capacity rather than an
unwillingness to comply with any obligations. Any compliance regime should place prionty on
facilitation (advice and assistance) rather than punitive measures.

. Any compliance process agreed to should be open, transparent and inclusive.

. New Zealand would consider supporting the imposition of punitive action (sanctions) as a last
resort in cases of repeated non-compliance.

. A compliance mechanism should be flexible, and any reporting requirements should not place an
unnecessary burden, particularly on developing country parties.

. A compliance mechanism should not prejudice dispute resolution provisions of the Convention or
provisions which specifically provide sanctions in the event that a Party fails to comply with its
obligations.

If a Compliance Regime 1s put in place New Zealand's position 1s as follows:

. It should be a subsidiary body established under the Convention, and not a separate decision
making body.

. Rules of Procedure of a Compliance Mechanism should be those for the Convention’s primary
body. If separate rules are necessary, they should be consistent with the Rules of Procedure of
the Convention.

. Decision making should be by consensus on the basis that the compliance body 1s facilitative. If
necessary we could support majonity decision-making provided it 1s consistent with the overall
Convention’s decision-making provisions.

. New Zealand supports only party, or party to party. triggering of the Compliance mechanism —
we do not support Secretariat, NGO or ndividual triggering of the compliance mechanism.

. Referral of a Party to any Compliance mechanism should be on the basis of an “assumed™ and not
“actual” breach of compliance. It 1s up to the Compliance Commuttes itself to determine non
compliance, not another party
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New Zealand supports a level of consistency between MEA compliance mechanisims. However,
non-compliance under one MEA should not unfairly prejudice activities under another MEA.
Within this context. compliance mechanisms should be looked at on a case-by-case basis to best
meet the needs of each MEA

If sanctions are necessary 1 some situations, any restriction of nights consistent with the

Convention pursuant to a finding of non-compliance should be a last resort (consistent with New
Zealands approach above).

27



UNEP/POPSOEWG-NC.VINF/1

DET KONGELIGE
MILJGVERNDEPARTEMENT

T T

Royal Ministry of the Environment

Secretariat of the Stockholm Convention
on Persistent Organic Pollutants
International Environment House

11-13, chemin des Anemones

CH ~ 1219 Chételaine

(eneva

Switzerland

Yourref Our ref Date 3 0 NOV 2005

200500709-MAA

Procedures and institutional mechanisms on non-compliance under the
Stockholm Convention - Norwegian comments

Dear Sir,

We refer to your letter dated 16. September 2005 where Governments and organisations were
invited to submit views and proposals on procedures and institutional mechanisms on non-
compliance. We apologise our late response.

Please-{md enclosed the Norwegian comments.

Yours sincerely,

1-.\
Atle Fretheim
Deputy Director General Y tﬂ-cﬂ:,k)
Mona Aarhus
Adviser
LRITE Chamingly
Beta Fe w0 bl 8T
[ S AL I S S~ X A
Enclosure: 1 R ————
Postal address Office address Telephone Depertment for Environmental Our officer
PO Box 8013 Dep Mymigt 2 447 2224 90 60 Dats, Pollution Control and Beo-  Mona Aarhus
efficiency +47 22 24 58 35
0030 Oslo postmettak@md.depno Vatno Telefax

www.milio.no 972 417 882 47 22 24 95 60
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Comments by Norway on a Compliance Mechanism under the Stockholm
Convention

Norway attaches great importance to the task of developing, and make operational an
effective compliance mechanisms for international environmental conventions. Therefore we
welcome the invitation in Decision SC-1/14 of the first meeting of the Conference of the
Parties to submit views and proposals on non-compliance under Article 17 of the Stockholm
Convention. Norway considers developing of a compliance mechanism as a priority issue
under the Convention,

The purpose of this paper is to highlight some of our main positions.

Objectives of the compliance procedure and measures regarding non-compliance

It is our opinion that the compliance mechanism should primarily be oriented in the direction
of helping Parties, in particular Developmg Country Parties, to implement the provisions of
the Stockholm Convention. Thus, primary focus should be on facilitative incentives to
promote compliance in a non-confrontational manner. However, what could be called
additional and more stringent measures should also be included. Such other measures should
however be clearly defined and only applied after exhaustion of the facilitation incentives in
cases of repeated or continued non-compliance.

Establishment of 2 Compliance Committee and its composition and tenure

A standing compliance committes should be established. To safeguard technical and objective
analysis it is important to emphasise the independence of the compliance commiitee.
Consequently, the committee members should act in their individual capacity and not
represent their respective countries (or Partics).

b
In order to worl efficiently we are of the opinion that the committee should consist of a
limited number of members (10 —15). The committee should consist of members from various

regional groups.

There should be a system of staggered terms of office to guarantee a good mixture of fresh
thinking as well as the necessary continuity in the process.

The Committee should have the function to examine specific and general compliance issucs,
advise Parties and facilitate assistance to Parties experiencing difficulties in meeting their
obligations under the agreement, and decide on the actions to be taken of Parties found to be
in non-compliance.

To ensure transparency in their work the meetings of the Committee should be open.
The Commitiee should try to reach decisions by consensus, but may resort to a sPemﬁc
majority vote if no agreement can be reached otherwise.

Procedures for specific submissions on non-compliance and procedural safeguards

Specific submissions on non-compliance should be accepted from all parties, whether they are

directly involved in the specific issue raised or not. The secretariat should also be able to

trigger the process. That would help in ensuring the independence of the compliance regime,

as well as making effective use of the considerable knowledge and insight of the secretariat in
" compliance matters. We should also find ways of drawing upon the knowledge and
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experience of the NGOs in compliance matters, and encourage NGOs to take part in the
process. This would be in line with the objective to mcrease public participation in
multilateral agreements.

Tt is necessary that procedural safeguards are incorporated to prevent possible abuses of the
compliance mechanism. This could inclnde provisions on the need for submissions to be
supported by corroborating information, the opportunity for Parties to make representations,
the possibility to exclude ill-founded submissions etc.

Consultation and information

The Secretariat as well ag the Compliance Committee should have the possibility to draw on
information from all the sources they find relevant, whilst ensuring maximum openness and
transparency in their work. The handling of information should therefore be based on the
principle of openness. .

Measures regarding non—compliance

The mechanism should provide for a wide range of possible measures that give the flexibility
to react as appropriate, taking info account such factors as the cause, degree, duration and
frequency of non-compliance. The measures should range from provision of advice to
stronger measures. Primary focus should be on facilitative incentives to promote compliance,
in particular for Developing Country Parties.
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Republic of Moldova

MINISTRY OF ECOLOGY AND
NATURAL RESOURCES OF THE
REPUBLIC OF MOLDOVA

9, Cosmonautilor Str.
MD 2005 Chisinau,
Republic of Moldova
Tel: (37322) 204507
Fax: (373 22) 2268 58

E-mail: egretaia@ mediu.moldova.md

Ta: Mr. John BUCCINL Cc: Ms. Elena Sobakina.

Acting Executive Director, UNEP Chemicals Secretariat for the Stockholm
Convention

Subject: Views and proposals on procedures and mstitutional Date: 14 November 2005

mechanisms on non-compliance under Article 17 of the Stockholm

Convention

Fax: + (41 22)797 3460 Pages: 1. mcluding this cover
sheet

From: Mr. Constantin MIHAILESCU.

Minister
Dear Mr. John Buccini.
By hereby I am pleased to send you the views and proposals of the Republic of Moldova on procedures
and mstitutional mechanisms on non-compliance under Article 17 of the Stockholm Convention mn conformity

with Decision SC-1/14 of the first meeting of the Conference of the Parties of the Stockholm Convention and
vour letter dated from 16 September 2005 with subject “Non-compliance™.

Annex: views and proposals of the Republic of Moldova on procedures and institutional mechanisms on

non-compliance.
Sincerely Yours,
[Original Signed]

Constantin MIHAILESCU
Minister of Ecology and Natural Resources
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Annex

Ta: Mr. John Buccim
Director

UNEP Chemucals
August 30, 2005

Subject: Re: Decision SC-1/14 of the first Conference of the Parties — procedures and institutional
mechanisms on non-compliance under Article 17 of the Stockholm Convention

Dear Mr. John Buccini,

We are writing yvou with regard to the Decision SC-1/14 of the first meeting of the Conference of
the Parties to the Stockholm Convention on Persistent Organic Pollutants and letter of UNEP Chemicals
dated from 16 September 2003 with subject “Non-compliance™

In this context we would like to inform vou that the preliminary comments of the Republic of
Moldova on compliance mechanisms related to provisions of the Article 17 of the Stockholm Convention
have been submited to the UNEP Chemicals by fax dated form 29 November 2002, which afterwards
have been included i the document UNEP/POPS/INC.7/INF/8. The above-mentioned comments contain
the procedural aspects as well as the proposals related to mstitutional mechanis ms.

At the same time we present some proposals concerning institutional mechamisms and procedures:

Objective of the compliance regime :

Moldova considers that the role of a compliance regime should be a non-confrontational,
facilitative and flexible.

The objective of the compliance mechanism 1s to assist Parties to comply with their obligations
under the Convention and to facilitate, promote, monitor and aim to secure the implementation of and
compliance with the obligations under the Convention.

Institutional mechanisms :

a) Conference of the Parties:

The role of the Conference of the Parties as the supreme body of the Stockholm Convention is
key and should be addressed, recognizing that 1t has the final authonity mn ensuning the efficient and
effective functionmg of a compliance system.

b) A Compliance Committee [Tmplementation Committee]: The Conference of Parties under
the Stockholm Convention shall establish pursuant to paragraph 5 (a) of Article 19 of the Convention and
in conformity with paragraph 1 of Rule 27 of Rules of procedure for the Conference of the Parties a
subsidiary bodyv to be called the Compliance Committee [Implementation Committee] for the purposes of
performing the functions assigned to that Committee by the Conference of Parties.

¢) Secretariat:

As in other compliance mechanisms. one of the key roles of the Secretariat should be to receive
information.

Members of a Commitree

Moldova considers that the model may mnclude provisions conceming expert’s staff. qualification,
and other provisions, e.g.:

¢ a Commuttee shall consist of [should be determinated | members

* the members of the Committee shall be nominated by Parties and elected by the Conference
of the Parties

* in electing members, due consideration shall be given to the principle of equitable
geographical representation [of the regional groups of the United Nations] [and a balance between
developed and developing Parties and Parties with economies in transition]
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* members shall have expertise and specific qualifications m the subject matter covered by the
Convention in areas including scientific. technical, socio-economic and/or legal fields.

Elaction of Committee members

Moldova considers that there 1s necessity to elaborate concrete provisions concerming members’
activity terms. In this context we propose the following principles:

®  the Conference of the Parties can elect half the members for one term and half the members
for two terms and, in the future, at each ordinary meeting thereafter. elect for two full terms new members
to replace those members whose period of office has expired or 15 about to expire

*  members shall not serve for more than two consecutive terms

* in case if a member of the Committee resigns or 1s otherwise unable to complete his or her
term of office or to perform his or her functions, the Party who nominated that member shall nominate an
alternate to serve for the remainder of the term. ..

Officers of a Committee

*  a Committee shall elect its officers — a Chair, vice-chairs, a Reporter — based on equitable
geographical representation of the regional groups of the United Nations [and a balance between
developed and developing Parties and Parties with economuies in transition]

For example, in conformity with established mechanism for promoting immplementation and
compliance under Basel Convention, the Committee elects a Chair, three vice-chairs and a Reporter.
Analogical provisions were included in draft Decision on establishment of a Compliance Committee
under Rotterdam Convention.

Meetings af a Committee

Moldova considers that it 15 possible to use as basis the experience could be drawn from the
above-mentioned established mechanism for promoting implementation and compliance under Basel
Convention. In conformity with this mechanism

*  a Committee shall meet at least once between each regular meeting of the Conference of the
Parties. and in conjunction with meetings of other Convention bodies

*  Secretanat role 1s to arrange for and service the meetings of the Commuttee

At the same time we consider that may be used also experience from other MEAs.

Procedures:

Moldova considers that this chapter should include the procedural principles such as: procedures
mvocation; consultation and mformation; facilitation procedure; momtonng; reporting; decision-making;
review of compliance mechamsm; relationship with other provisions of the Conveniion, including
relattonship to dispute settlement and others. In this context we propose some aspects:

*  procedures invocation: tlus procedure may be mvoked by a Party or a group of Parties, the
Party whose compliance 1s 1n question or the Secretanat (on the basis of the reports 1t gets pursuant to Art.
15 of the Convention)

* facilitation procedure: we propose we propose to formulate procedure of facilitation with use
of expenience of other MEAs, mcluding ToR to established mechanism for promoeting implementation
and compliance under Basel Convention

*  reporfing : a Commuttee shall:

- report to each ordinary meeting of the Conference of the Parties on the work 1t has carned
out to fulfill its functions under paragraphs [should be determinated] for the information and/or
the consideration of the Conference of the Parties and:

- rteport to each ordinary meeting of the Conference of the Parties on any conclusions
and/or recommendations 1t has developed and on its suggestions for any future work that may be
requured on general 1ssues of compliance and mplementation, for the consideration and approval
of the Conference of the Parties.

* decision-making: we propose to formulate procedure related to decision-making m
conformity with other MEAs. including ToR to established mechanism for promoting implementation and
compliance under Basel Convention
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*  review of compliance mechanism: the Conference of the Parties shall regularly review the
implementation of the procedures and mechanisms

s relationship with other provisions of the Convention, including relationship to dispute
settlement: Moldova considers that the procedure should make it clear that its operations are without
prejudice to dispute settlement. as 1s done m other agreements etc.

Yours sincerely,
[Original Signed]

Lmudnula Marduhaeva

Consultant

Division on Environment Pollution Prevention
Ministry of Ecology and Natural Resources
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Switzerland

Swiss comments

pursuant to Decision SC-1/14 on Non-compliance

In paragraph 2 of Decision SC-1/14, taken at the first meeting of the Conference of the Parties,
Governments were invited to submuit to the Secretaniat theiwr views and proposals on procedures and
mstitutional mechanisms on non-compliance under Article 17. We are pleased to submut the following
preliminary views of Switzerland on some of the main aspects of such procedures and mechanisms under
the Stockholm Convention.

Switzerland thinks that the early establishment of procedurss and institutional mechanisms on non-
compliance i1s important, will contribute to the effective implementation of the Convention and can assist
Parties in complying with their obligations. Therefore, Switzerland welcomes and supports every effort
that can lead to the adoption of effective procedures and mechanisms on non-compliance as soon as
possible. The work done by Governments and the Secretariat under Decision SC-1/14 will be a good basis
for these discussions.

On the main elements of procedures and institutional mechanisms on non-compliance, Switzerland has
the following views:

® Principles
The regime to be established should at the same time respect widely accepted prmciples of
international law, but also take into account the specific charactersstics of the POPS-Convention.

® Objective
Apart from incentives to facilitate compliance and dismcentives to prevent cases of non-compliance,
the mechanism should also provide for procedures to deal with cases where non-compliance has
alreadv occurred.

® Institutional mechanism
The role of the CoP as the supreme body of the Convention will be to supervise the mechanism and
adopt the reports on the functioning of the compliance regime. Individual cases should be dealt with
by a standing body (Compliance Committee). which has the necessary technical, legal and scientific
knowledge.

35



UNEP/POPS/OEWG-NC.VINF/1

36

® Invacation of procedures

The procedure may be mvoked by a Party or a group of Parties with respect to awother Party's
compliance or the Party whose compliance 1s in question. Furthermore, the Secretariat should have the
possibility to submit nformation (mainly on the basis of the reports it gets pursuant to Art. 15 of the
Convention) about possible compliance problems. However, in such a case it would be up to the
Committee to determine whether the mformation submited by the Secretanat gives sufficient ground
to mvoke the procedure.

Obhjectives

The objective of the regune 1s to prevent cases of non-compliance and to restore compliance m cases
of non compliance. Therefore, the regime should put in place a range of measures allowing to assist
Parties or, where non-compliance has already occurred, to bring Parties back into compliance, taking
mto account the cause, type. degree and frequency of non-compliance. All obligations under the
Convention should be subject to the compliance mechanism.

Collection of information

One of the main sources of mformation to the compliance regime will be the reports submitted by the
Parties pursuant to the provisions of the Convention. The assessment of Parties' compliance with the
Convention will mainly be made based on these reports. However, other sources of information are
important and can be used by the Commuttee

It will be crucial to assure full participation of the Party or Parties concerned in the compliance
procedure, including the possibility to comment on any information considered by the Compliance
Comumittee.

Relationship with other provisions of the Convention

There will be a close relationship between the compliance regime and reporting (Art. 15), reporting
being the main basis of the assessment of compliance by mdmvidual Parties.

The compliance regime being a multilateral mechamsm, 1t should be (as this 1s the case 1n most other
MEA's) without prejudice to the dispute settlement procedures under the Convention.
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II. Submissions received from observers.
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IEL.

15 November 2005

CENTER FOR INTERNATIONAL ENVIRONMENTAL LAW

Secretariat of the Stockholm Convention
on Persistent Organic Pollutants

International Environment House

11-13, Chemin des Anémones

CH - 1219 Chatelame

Geneva, Switzerland

Re: Procedures and mechanisms on non-compliance

To the Secretariat:

The Center for Intemational Environmental Law (CIEL) appreciates and values the opportunity to
respond to Decision SC-1/14 and the mvitation dated 16 September 2005 from the Acting Executive
Secretary by submitting our views about procedures and mechanisms on non-compliance under the
Stockholm Convention. CIEL is a nonprofit, non-governmental organization with offices i the United
States and Switzerland. We work to use mnternational law and institutions to protect the environment,
promote human health, and ensure a just and sustamnable society. CIEL is accredited to the Stockholm
Convention on Persistent Organic Pollutants (POPs), the Intergovernmental Forum on Chemical Safety
(IFCS), the Strategic Approach to International Chemicals Management (SAICM), the United Nations
Environment Programme (IJNEP), and numerous other intergovernmental organizations and processes.
CIEL 1s a participating organization in the International POPs Elimination Network (IPEN). CIEL and
IPEN look forward to the opportunity to participate actively as NGO observers in future discussions
related to non-compliance under the Stockholm Convention, including those convened in the open-ended
ad hoc working group.

CIEL believes that predictable, fair, and effective procedures and mechanisms for determining
and treating cases of non-compliance are essential to the long-term success of the Stockholm Convention.
Qur comments below are generally grouped according to the headings in the Secretanat’s paper,
“Synthesis of Views on Non-Compliance,” UNEP/POPS/AINC.7/21.

1 Timing, process and further work on non-compliance 1ssues: Article 17 of the Convention states
that the “Conference of Parties shal, as soon as practicable, develop and approve procedures and
mstitutional mechanisms™ relating to non-compliance. Thus, the COP is required to undertake and
conclude this obligation: development and approval of these procedures and mechanisms is not optional.
Now that the initial requirements for operationalizing the Convention have been undertaken. 1t 1s
practicable to turn to non-compliance, and the COP should expeditiously develop and approve procedures
and mechanisms on non-compliance.

2. Obligations : The procedures and mechanisms on non-compliance should apply to all obligations
under the Stockholm Convention. The scope of the non-compliance system should thus mclude
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obligations related to the provision of technical assistance and financial resources (e.g, art. 13.2).
Additionally, the extent to which Parties are complying with their Articles 12 and 13 commitments may
be relevant in determining appropriate measures to apply in the event of non-compliance by developing
country Parties and Parties with economies in transition.

3. Institutional arrangements:

A A standing Compliance Committee should be established under the authornity of the
Conference of the Parties pursuant to Art. 19 3(a).

B.  The Compliance Committee should function as a body of technical and legal experts. not as
a political body. Therefore, the Commmittee should be comprised of experts who are elected by
the COP in their personal capacity, and not as representatives of Parties.

C.  The number of Committee members should be limited to the smallest practicable size that
can ensure equitable geographic representation. Every effort should be made to promote

equitable gender representation on the Committee.

4 Procedural arrangements:

A Generally: Compliance procedures should be designed to move the process forward to
completion m an expedited manner to ensure as soon as possible that (1) the threat to human
health and the enviromment caused by a Party’s mability or failure to comply 1s minimized. and
(2) Parties in need of special technical, financia 1, and other assistance receive it.

B. Invocation of compliance procedure (trigger): The followmng entities should have the right
to make referrals to the Compliance Committee:

(1) Any Party with respect to itself;

(2) Any Party with respect to another Party. provided that the referral 1s supported with
corroborating information;

(3) The Secretariat with respect to a Party that has failed to comply with a reporting or
other technical requirement; and

(4} The Compliance Committee with respect to any Party, based on mformation available
to the Committee.

C. Information considered: Throughout its deliberations, the Compliance Commuittee should
be able to consider any information that it deems relevant to its mandate. Competent
mtergovernmental and non-govenumental organizations should have the right to submat relevant
mformation and other matenals to the Commuttee for its consideration. This latter rule 1s similar
to those adopted for disputes under the World Trade Organization agreements, the Kyoto Protocol
compliance procedure, and others. The Stockholm Convention should adopt a rule that 1s no less
participatory than the practices under these institutions.

D. Decision-making: The Compliance Committee should strive for consensus in 1ts decision-
making and reports. However, in the event that consensus s not possible, then the Committes
should be able to adopt decisions by a three-fourths majority vote, taking note of any dissenting
votes. If a member of the Commuttee 1s a citizen of a Party that 1s the subject of a non-
comphance proceeding, that member should recuse herself or hunself from the proceedings.

E. Rewview of Compliance Committee decisions: We believe that the quickest and most
effective way to resolve compliance problems will be to treat decisions of the Compliance
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Committee as final Compliance Committee decisions should not be viewed as mere
recommendations to the COP, because those decisions would never become operative unless and
until the COP took action on them. Such a role for the COP would politicize the non-compliance
procedure, make the procedure less objective and reliable, and dramatically prolong resolution of
compliance-related problems, even when there 1s no disagreement between the Compliance
Committee and a Party with compliance problems with respect to the Commuittee’s decision.

Nevertheless, we recognize that some Parties may wish that the COP play an affirming or
safeguarding role in the conclusion of the non-compliance procedure. An approach that could
accomplish the twin objectives of retaining an oversight role for the COP and achieving
expedited. dependable resclution of non-compliance questions would be:

(1) A decision of the Compliance Comumittee with respect to a Party 1s considered final
unless that Party, within a specified short tume (e.g.. one month), presents arguments or additional
mformation to the Commuttee demonstrating that the Commttee’s decision 1s incorrect.

(2) The Committee may, within a limited time and at 1ts sole discretion, decide to
reconsider its decision based upon the Party’s arguments or additional information.

(3) If the Party 1s still dissatisfied with the Commuttee’s decision, the Commuattee’s
decision is placed on the agenda of the next COP, upon request by the Party.

(4} The Commuttee’s decision will be considered affirmed by the COP unless at least 2/3 of
the Parties present vote to reject or stay the decision and send 1t back to the Comumittee for
additional consideration.

F.  Transparency: The effectiveness of procedures and mechanisms on non-compliance will
primarily depend on the degree to which they are percerved as legitimate. Transparency will be
key to achieving the perception of legittmacy. Moreover, transparency can provide a strong
incentive for Parties to comply with their treaty commitments, so that the non-compliance
procedures may not have to be invoked mn the first place.

Interested Parties and observers should have the right to attend Committee proceedings. They
also should have ready access to (1) all information under consideration by the Committee (with
the exception of information that falls within a narrow exclusion for confidential business
nformation as defined m Art. 9.5). (2) transcripts of compliance proceedmmgs, and (3) the
Committee’s written decisions.

Measures in the event of non-compliance: In all situations, the primary purpose of determining

and applying measures should be to ensure as quickly as possible that (1) the threat to human health and
the environment caused by a Party’s failure or mability to comply 1s mummuzed, and (2) the Party 1
question retumns to compliance with its Stockholm Convention commitments. Thus, a range of measures
should be available that may be applied based upon the cause, type. degree. duration, and frequency of
non-compliance. The extent to which Parties are complying with their commitments under Articles 12
and 13 (especially Art. 13.2) may also be relevant 1 determining appropriate measures to apply in the
event of non-compliance by developing country Parties and Parties with economies in transition.

The range of measures should include facilitative and stronger measures. The choices for

facilitative measures should include:

A Provision of advice

B.  Facilitation in providing or obtaining financial and technical assistance. including
technology transfer and capacity building
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C. Formmlation of recommendations
The choices for stronger measures should mclude:
D. Issuance of cautions

E. Declaration of non-compliance

F Requirement to develop a compliance action plan, which should include targets and
timetables

G Suspension of specific treaty rights related to the Party’s non-compliance, in particular,
those contained in Articles 3 and 4 on the import, export, production and use of listed chemicals.

Eelationship with other multilateral environmental agreements: In developing procedures and

mechanisms on non-compliance, Stockholm Convention Parties should be aware, and should consider the
relevance, of developments related to non-compliance m other MEAs. Nonetheless, the Stockholm
Convention is an independent treaty, and Article 17 makes no provision for delaying development or
approval of a compliance system based on the progress (or lack thereof) of other MEAs that may be
considering their own non-compliance approaches. Therefore, Stockholm Parties should move forward
on the implementation of Article 17 “as soon as practicable,” and should not make their progress
contingent on that achieved i other MEAs.

Respectfully submuatted by:

Glemn Wiser, Semior Attorney
Chemacals Program
Center for International Environmental Law
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